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Laws, Regulations and Rules passed thereunder

GOVERNMENT OF JAMMU AND KASHMIR
CIVIL SECRETARIAT—DEPARTMENT OF LAW,
JUSTICE AND PARLIAMENTARY AFFAIRS

Srinagar, the 25th October, 2010.

The following Act as passed by the Jammu and Kashmir State
Legislature received the assent of the Governor on 23rd October. 2010 and
15 hereby published for general information.

THE JAMMU AND KASHMIR MUNICIPAL OMBUDSMAN
ACT, 2010,

{Act No. XX of 2010
|23rd October, 2010.]

An Act to establish Municipal Ombudsman for the purpose of
investigating charges of corruption or maladministration in Urban Local
Goyernment Institutions in the State.
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Be it enacted by the Jammu and Kashmir Siate Legislature in the
sisty- 1irst Year of the Republic of India as follows ~—

Lo Sharetivle and commencement —( 1) This Act may be called the
Jammu and Kashmir Municipal Ombudsman Act. 2010

(20 1 shiall come imo foree on such date as the Government may, hx
natitication inthe Government Gazette. appoiml

L Detiitiens —( 1) An ahis Act, unless the context otherwise
Feguires

[0 ACt meéans the Jummu and Kashmir Munieipal Ombudsman
Al 208

(h) Csenon” means administrative action taken by way ol decision,
recommendation, resolution or finding or in execntion thereol ar
e exererse uf wdminisirative or legal functions or In any other
mannes and foeludes willful failure in 1aking action or omission to
actdind ofl other expressions eglatmg to such setion shall be
cunstrued accardingly

i Cilegation . —

L1 n relation 1o public servam means, any affirmation that
sueh public servant.—

{1 has abused his position forany gain or favour to himself
or to any other person o 1o cause undue harm or
hardship to any person ; or

(i) was actuated in the: discliarge of his functions as such
public servant by personal interest, or improper or
corrupt matives ; or

{iii) is guilty of carruption. favourtism, nepotism or lack of
itegrity ; or

(iv) is guilty of an action as public servant which facilitates
or causes 1o make any loss, waste or misapplication of
money or other property of the municipality.

(2} inrclationto a municipality means any affirmation that such
municipality has defaulted or acted in excess of its powers
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in the discharge ofthe functions imposed on it by law orin
implementing the lawtul orders and directions of the
Giovernment &

‘compiaint’ means a statement of allegation that a4 public servant
o municipality is guilty of corruption or maladministration and
ineindes any reference o an allegation in respect of which swe
moto enguiry has been preposed or recommendation tor enquiry
has heca made by Government ;

“gorruption” includes anvthing made punishable as punishable as
such under Chapter IX of the Jammu and Kashmir State Ranbir
Penal Code, Samvat 19849, or under the Jammu and Kashmir
Prevention of Corruption Act, Samvat 2006 or any other law in
foree -

Crovernment” means the Government of Jammu and Kashmir;

‘grevirnee” meludes aclaim by person that he sustamed injustice
or undue hardship in consequence of maladministration ; provided
it shall pot include any claim of an employee with respect to his
service matter |

“investigating officer’ means an officer authorized by the
Ombudsman to conduct investization in respect of an allegation
arcomplaint ;

‘maladmimstration” means pelion takén or purporting to have
been  taken in the exercise of administrative function in any
case where,

(i) such action. admimstritive procedure or practice or
practice governing such action is unreasonable, unjust,
oppréssive, discriminatory or nepotic -and will make
il!egiﬂmate gain or loss to any person or will deny any
person the deserving benefits | or

(i) there is willful negligénce or delay in taking such action, or
the administrative proesdure or method regulating sueh
action will cause undue delay and includes the action leading
10 loss or waste or misuse of fund by malfeasance or
niisfeasance ;
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) municipality” means a Municipal Corporation. a Municipal
Lommittee or & Municipal Council constituted under the Jammy
and Kashmir Municipal Corporation Act, 2000 or the Jammu
and Kashmir Municipal Act, 2000, as the case may be ;

(k) "Ombudsman’ means the Ombudsman appointed under
section 3 ;

(1) “prescribed’ means prescribed by rules made under this Act ;

(m} “public servant’ meansa member of the mun icipality including a
Mayuor or President, Councilor, Ward Member. officer or employee
of the municipality; or an officer or employee of any office or
institution transferred to the mun icipality :

(i} “Secretary” means the Secretary of the Ombudsman referred
to i section 6 ;

(@) “Special Tribunal" means Special Tribunal constituted under the
lammu and Kashmir Special Tribunal Act, |988 -

(p) “State Accountability Commission” mesans the State Accountability
Commission constituted under the Jammu and Kashmir
Accountability Conunission Act, 2002,

3. Appointment of Ombudsman—(1) The Governor shall, on the
advice ol the Chief Minister. appoint « person as Ombudsman

Provided that.a persan shall not be qualitied 1o be appointed as
Ombudsman unless he has been a Judge ofu High Coun or is eligible to be
appointed as Judge of High Court -

Provided furtlier that the Chief Minister before tendering advice to
the Gavernor shall consult the Chairman of the Legislative Council, the
Speaker of the Legislative Assembly, and the leader of the Oppeosition in the
Legislative Assembly. If there is no such Leader of Opposition in the
Legislative Assembly, the Leader of the single largest group or party in
Uppasition to Government in the Legistative Assembly shall be consulted.

(2} The Ombudsman shall, before entering upon office, make and
stubscribe before the Governoran oath or affirmation in the preseribed form,



No. 30-4] The J&EK Govt. Gazette, 25th Oct., EU'I!.'I.-'ET_d. Rart.. 1932, 3

4. Term of office and conditions of service of Cmbudsman.—{1)
The Ombudsman shall hold office for a term of three vears from the date
an which he enters upon his office

Provided that Ombudsman shall not hold office atter he has attained
the age of seventy vears :

Provided further that the Ombudsman may.

(a) by writing under lis hand addressed to the Governor, resign his
office : and

(b} beremoved from office in e manner provided in section 3

{2) The Ombudsman shall be entitled for salary and allowances as
admissible to a judge of the State High Court or the [istrict Judge. as the
cise may he.

(3) On expiry of his term of office as Ombudsiman, he shall not be
eligible for reappointment as Ombudsman or for further appointment toany
office of profit under the Govemment or inany corporation, Company, socicty
or university owned, controlled or linanced by the Government,

5. Remaoval af Ombudsman.— (1) The Ombudsman shall not be
removed (rom his office except by an order made by the Governor on the
around of proved mishehaviour or incapacity after the High Court, on
reterence betng made to it by the Governor has, oninguiry held inaccordance
with the pracedure preseribed in that behalf by the High Court, reported
that the Ombudsman ought on any such ground be removed.

{2} Motwithstanding anvthing in sub-section{ 1), the Governor may
b order remove from office the Ombudsmun it he
(i) isadjudged as insolvent ; or

(i) engages during his termof office any paid employment outside
the duties of his office ; ur

{ii) is unable to continue in office by reason of infirmity of mind or
body ; ar

{(iv) is of unsound mind and stands so declared by 2 competent
court or

(v} isconvicted of an offence involving morai turpitude ; or
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(vi) is without leave of absence, absent fiom his office for thirty
s,

. Steff of the Ombudsman,—( 1) The Ombudsman shall have a
Scerctary and such other officers and employees as the Government may
determine in consultation with the Ombudsman to assist the Ombudsman in
the exercise of his powersand discharge of his functions under the Aet,

(2) The appeintment and conditions of service of the Seeretary and
the emplovees shall be such as may be prescribed,

(3} The officers und other employees referred to in sub-section (1)
shall be under the administeative and disciplinary control of the Ombudsman.

(41 Without prejudice to the provisions of sub-section (1), the
Ombudsman may for the purpose of conducting investipations under the
Act utilize the services of any officer or investigating agency of the
Government.

(3] The Ombutlsman may requisition the services of any person
having experience and expertise in any particular subject in deciding the
question betore it

1. Functions of the Ombudsman —{( 1) The Ombudsman shall
performall or any of the following functions, namely :—

(i) investigate into any allegation contained in a complaint oron a
reference from Government ;

(1) enquire inte any complaint in which corruplion or
maladmingsteation of a public servant or a municipality 1s
wlleged

(1) pass au order an the allegation in the following manner,
namely 1 —

(&) where tneirregularity involves a eriminal offence committed
by a public servant, the matter shall be referred 1o the
approp-ete authority for investigation ;

{b) where the irregularity causes loss or inconvenience to a
citizen, direct the municipality to give him compensation and
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to reimbirse the loss from the person responsible for the
irregularity

(¢} where the irregulurity involves loss or waste or misuse of
the fund of the municipality, realize such loss from those
who are responsible for sueh irregularity ; and

(e} where the irregularity is due to eimission ar inaction, cause
to supply the omission and to rectify the mistake.

(2} In addition 10 the Funictions enumerated i sub-section (1), the
Ombudsman may pass interim order restrain g the municipality from doing
anything detrimental 1o the interést of the complainant if it is satisfied that
much lossorinjury will be caused to the complainant due to the alleged act.

(33 The Ombudsman may, hy order, impose penalty in addition to
wumpensation it it is of opinion that the irregularity involves corrupt practice
tor personal gain.

8. Powersof the Onibrdsiman —( 1) The Ombudsman shall, for the
purpusie 0fany investigation or ¢nquiry under this Act. have the Same powers
ds are vested i a Civil Court while trying a suit under the Code of Civil

Proceduse. Samvat 1977 in respect of the following matters, namely -—

t) summoning and enforeing the attendance ot amy wilness and
examining him ;

(b} requiring the discovery and production of any document -

(¢) receiving evidence on aflidavits -

(d) requisitioning any public records, or co py thereof, from any coun
or office ;

{e) issuing commissions for the examination of witnesses ;

(1) such other powers as are preseribed,

(2) Where the Ombudsman finds that the allegation contained in a
complaint is without any substance or trivial in nature, it may by order direct
the complainant o pay ta the Opposite party an amount specified in the
arder by way of costs.
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(31 Where the allegation contained in a complaint is about the loss or
waste or misapplication of the fund of municipality or in respect of the loss
or inconvenicnee caused o a citizen, the Ombudsman may, during enquiry,
collect evidence, determine the loss and direct in its order the amount to be
realized from the person responsible.

(41 It the amount paid as per the order passed by the Ombudsman
under sub-section (2)or subs-section (3} is not paid within the period specified
by it, the same shall be recovered as arrears of land revenue.

G Service of Government Departments —The Government may,
at the request of the Ombudsman, make available the services of officers
ard employees of the Government including police personnel to assist the
Ombudsman in the conduct of investigation and inquiry and in respect of
such Tunctions, such officers or employees shall be deemed to be the officers
af emplovees of the Ombudsman.

10, Provisions regarding complaings — (1) Subject to the provisions
of this Act. complamt may be made under this Act, to the Ombudsman ; in
case of an allesation. by and person, and in cas¢ of a grievance, by a

person aggrivved :

Provided that svhere the person aggrieved is dead or, is for any reason
iable to act for himself, the complaint may be made or continued by his
legal representative or by any other person who is authorized by writing in
this behalf,

|1, fnvestigaion—(1) The Ombudsman may, according to the
provisions of this Act, enguire into any complaint filed before it under this
AL,

(1) Notwithstanding anything contained in this Act, the Government
may refer any allegation of corruption or maladministration against a
municipality or a public servant, which is within its knowledge or brought to
its notice; to the Ombudsman and the Ombudsman shall enquire into itas if
it was a complaint filed under the Act.

(3) The Ombudsman may, on receipt of a complaint, conduct an
iivestigation in the matter and where there is prima facie case it may
conduct a detaited enquiry.
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(4) The Ombudsman shall not enquire into mattees relating to.—

tal any matter mrespeet of which a formal and public enguiry has
besen ardered by Govertnment

(b)Y any matler i respect of which an enquiry has been ordered
tnder the Jammu and Kashmic Commission of Inquiries Act.
P62 o an matter pending before the court ;

ted amy complait fled after the expicy of three years from the date
o which the matter complaimed against has tuken place.

P Enquiry—(1) Afer ananvestigation, if the Ombudsman is
sartistied that,

() he complaing is Trivalous or vexativus or is not made in-goad

faithor

thy  there s no sufficien) ground to mitlate procesdings; or

ter oher remedies are availablie to the comiplainant and i1 would be
sore beneficial fon the complatnant o aviil of such remedies in

vl e circumstances ol the case:

s dbspose of the compliing s rezected after recording its findings stating
thi reisen therelon and communicate the sgme to the complainant,

(2) W ihe Ombudsman is ol opimion that there is a prima faeie case
agatiast e person or the municipality complained of. itshall record its findings
to this wifect ard send notices of the propesed enguiry o the complamarit
and vy the oppuosile party.

(3) The Ombudsman shall, subject w the provisions of the Act and
tie rites made thereunder, have power 1o regulate its procedures and fixing
the time and place of sittiing.

V3. Exdsting cases to be transferred to Ombudsman. —(1)
Motwithstanding anything contained in any law, ifany proccedings filed and
no tisposed of under the said law before the constitution of the Ombudsman
ws per the provisions of the Act relate toa public servant or a municipality,
all cases with regard to such procecdings shall be transferred to the
Otmbudsman and the Ombudsman shall decide the cases in accordance
with the provisions of the Act.
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(21 All cases, with regard to the loss, wastage and misappropriation
of any land of the munin:.hmiity, pending before the Government or any other
withority imeludimg the Special Tribunal before the constittion of the
COmbudsman shall stand transferred to the Ombudsman who shall dispose
alsudl epses m decordnnee sath the provisions of the Act

(31 Nocomplaintagainst a pubhic servant as defined in the Act shall
b entertained by State Accountability Commissionon or after the date of
the constitution of Ombudsman as per the provisions of the At

b nttiatiom af proseentinm—1) W, after any investigation or
tgeiny, the Ombudsman finds that there is o prima facie case against the
accuged imvolving a eriminal offence. the Ombudsman may refer the
commplamt and the Tindings to w competent authority with recommendation
o initiate prosecution,

(21 The authority responsible, for imitiating such presecution shall
cunduct a detailed enguiry if necessary and injtiate prosceution against the

aecused

L5, fterttin recammendattcons . —1f during the course of prelimmary
wyLiey or investigation under the Act, the Omburdsman is preim facie satisfied
thut ihe allegation or gnevance against any action or decision is hikely to be
stibstantiated either wholly or partly. itmay. by a report i writing recommend
to the municipality concerned to stav the nmplementation of the deeision or
netion complained against or take such mandatory or preventive action on
stch terms and conditions, as it may specify. in its repon

|6 Ihepoval of complaints —A 1) The Ombudsman may consider
anddispose L'III-C{':T'I'I!]]'{HH'IH other than those '[rn-'ﬁh'ini_r_ criningl offences,
the fallowing manner,—

(1) award of compensiation, e a citizen i ease ol loss or
prigvance ;

(1) order the recovery of loss caused to the municipality from the
persoen ~csponsible :

(hiy  order the supply of omission or rectification of defects due to
inaetion :
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{iv) order the recovery of loss from the accused fuiling which, direct
the recovery of such loss-as arrears of Jand revenue : and

(v) order other necessary remedial measures considering the facts
and circumstances of the case.

(1) Where the Ombudsman finds that the procedure or practice
regarding the administration of municipalits gives room for complaimt, it
may give suggestions o the Govermment or the municipality relating to the
measures for avoiding the reeurrence of such complaint,

(31 The Ombudsman shall submit an annual report regarding the
|1|.-:rt'nrmam:e al 118 Tunetions under the Act o the Government and the
Government shall, as soon as may be. lay such report before the State
L egislative Assembly with an explanatory memorandum.

17, Penalty for mala fide complaini— (1) Every person who makes
any complaint which he knows or has reason to believe that the same is
false, frivolous or vexatious upon Nnding to that effect recorded by the
Cimbudsman shall be punishable with imprisonment which may extend to

one vear or fing which may extend to twenty thousand rupees or both.

| 8. Povwer to make rules — The Government may by notification in
the Government Gazette make rules for carrving out the provisions of the
ALt

(2} In particular and without prejudice 1o the senerality of the foregomg
prawisions. such rules may provide for all or any of the following,
namely -

(1) the conditions of service ol the Ombudsman and his staff |

(ity the formand manner of filing complaints before the Ombudsman

and the manner of filing cases on reference by the

Government |

(i) the mannerand procedure of conducting mnvestigation ;
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(i1 the proceduce for meving the appropriate sutnority for the mitiation
of prosecution ;

(v prosedure to bs fallowed during the inguirs, which as far as the

prrasilile be summam proceedings

W the mannen B plementing the orders ol the Ombuodsman and

bt proseciings |

ivin ans other matier wined the Governmient may deemy fecessary

L RIEEL R (TN

T Fenper o wemoye difficadtion — 1 ams difliculty arises in miving

e Lo e frevigtons of tie el the Gesernment may, by order Fiinﬁ!‘hf—'d

(s Even g ol Cazette, make sieh proyl dons ot eonsisient with the

vt ol e NS s appdar 1 B i sdssan foriremoving the
R

Died ilaabiloman crder stli be made under ths section atier the expiry

wor v L tiie dae of samimencemen of the At

(SU MOHTDL ASHRAF MIR.

Additional Secretary W Government,
Department of Law, Justice and
Parlismentary Affairs,



